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JUSTICE CHARLES E. HUGHES. 





We feel compelled by the importance of 
the event to editorially congratulate Presi- 
dent ‘Taft on behalf of the profess‘on for 
his excellent appointment of a successor to 
Justice Brewer. Some recent appointments 
have not always been so popular as this 
one. Strong, independent, clear-headed 
and comparatively young, Justice Hughes 
should add considerable strength to the 
supreme bench for many years. The ap- 
pointment, moreover should increase the 
confidence of the people in the federal ju- 
diciary. Justice Hughes is one of the peo- 
ple. They elected him because of his ster- 
ling character and ‘for his positive, not 
merely negative attitude toward all moral 
questions. He is the people’s candidate 
and, because of that fact alone, the supreme 
court’s prestige and hold upon the people 
has been materially strengthened. 








GRANTING FAVORED CUSTOMERS LESS 
THAN MAXIMUM WATER RATES. 





The Supreme Court of Alabama lately 
considered the question whether a _ water 
company favoring particular customers 
with less than the legally fixed maximum 
rate,.thereby. reduced the charge to‘all fur- 
nished with the same facilities to stich low- 
er rafe. Staté ex rel. Fergusson y. Birm- 
ingham Water Co., 51 So. 354. 

The court, after citing a number of cases, 
holding that such a company’s business is 
affected with a public use, says: “In this 
case no complaint is made that relator is 


discriminated against in respect to facili- | 


ties in the way of getting a supply of water, 
but only in respect to the price charged. It 
would seem that, if the rate granted to 
favored customers is less than the reason- 
able rate the company may lawfully demand 
from all consumers on a basis of equality 
* * * the consequent discrimination is 


_denied. This 





enjoyed by those having the favored rate 
at the expense of the company, and ‘does 
not impinge upon the rights of consumers 
generally, for they are receiving all they are 
entitled to have in any event. The grant- 
ing of a rate to any considerable number 
of consumers more favorable to them than 
the rate fixed for consumers generally, in 
the absence of peculiar circumstances of 
justification, would be evidential that the 
general rate is unreasonably high, which 
would call for municipal or legislative revi- 
sion to be enacted in a due observance of 
constitutional limitations. But we do not 
see our way clear to a holding that when- 
ever a water company makes a -concession 
to a consumer it thereby fixes'a new sched- 
ule of rates for all its consumers.” 

To us it seems, that the court rejects one 
of the implied commands of a maximum 
rate ordinance or statute. A public utility 
is so subject to the public tse, by which it 
is affected, that it should neither have the 
power nor the temptation to create any dif- 
ference in favor of its customers, whereby 
one could, in the field of competition, pos- 
sibly obtain any advantage over another. 
The public owes to the public utility it per- 
mits to come into existence the duty not to 
betray it by confiscatory regulation. The 
public utility owes a duty to each and every 
constituent of the public, that no one shall 
derive from the franchise it enjoys any op- 
portunity to. take advantage of another. 

The Alabama court seems to us to admit 
the general’ principles just stated, but. it 
does not apply the latter of them. It says, in 
effect, that the presumption is, that a favor 


‘extended to one member of the public is not 


to the detriment of those to whom it is 
presumption would seem 
against all experience in the case of a com- 
mon carrier favoring some shippers and 
denying less than generally uniform rates 
to others. We take it, that this is so clear 
that it would be superfluous for a statute 
fixing maximum rates to provide that less 
than those rates might be given to some 
without their being given to others. 

But why should not the same rule ob- 


tain as to all public utilities? And, even, 
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if the rule is not so drastic, should it not 
at least be true, that the burden is cast up- 
on any public utilities company of showing 
that a lower rate given to any customer is 
not the maximum reasonable rate for all of 
its customers ? 

As it is too clear for debate that a lower 
rate to a particular shipper is an abuse of 
the franchise such a public utility as a com- 
mon carrier enjoys, we will assume, in view 
of what the Alabama court says, that illus- 
tration ought to be resorted to to show how 
such a favor affects or may affect legiti- 
mate competition. in the case of water rates 
by a municipal water company. 

In large cities some manufacturing plants 
count water as a large item in the expense 
of converting raw material into a finished 
product. If one concern can get lower 
rates than its competitor, it can just as ef- 
fectually drive the latter out of the field as 
one merchant enjoying lower freight rates 
may drive another. 

The same principle applies to electricity 
or gas, or anything supplied by a public 
utility, which enters into power or main- 
tenance of a business establishment, with 
the cost figured in the output or the mar- 
keting of that output. So the rule should 
apply to an irrigation company, where all 
users of water should be placed upon ab- 
solute equality for many imaginable reasons. 
all conducing to efficiency and freedom 
from oppression one way or the other. 

The Alabama court seems to us not suf- 
ficiently to take into account the units of 
the public to which public utilities owe a 
duty. It leaves the nature of that duty too 
much a speculative quantity. It regards an 
abuse of this character of franchise too 
much like the creation of a public nuisance 
which a private citizen cannot have abated 
unless he suffers special injury therefrom. 


This theory seems to us fallacious in that. 


a nuisance is such because it inflicts some- 
thing on another that he should not be 
called upon to suffer. But in the case of 
a public utility not giving one his propor- 
tionate benefit out of that he with others 
of a community confers, for such consid- 


eration, upon the public utility, is presump- | 





tively, to inflict upon him a wrong, either 
directly or derivatively. 

If the distinction we note is sound, then 
we think it clear, that all legislation or regu- 
lation, prescribing maximum rates, by nega- 
tive pregnant forbids the granting of any 
favors whatever to one unit of the public, 
whereby there arises the possibility of ad- 
vantage over another. The law of compe- 
tition is within every judicial cognizance 
and its preservation is cherished in this 
land of professedly equal opportunities. 
One of the great problems of our day is 
the proper limitation to be placed upon the 
use of a public franchise. With the firm 
establishment of the principle that compa- 
nies enjoying such franchises have the 
right to earn a fair compensation for their 
property, all other intendments should be 
in favor of those by whom the grant of the 
franchise is made. There are no presump- 
tions in favor of such a grantee which are 
against common right, and what is not ex- 
pressly surrendered is reserved. 








NOTES OF IMPORTANT DECISIONS. 





COVENANTS—RESTRICTION TO PRIVATE 
RESIDENCE EXCLUDING FLATS.—The re- 
strictive covenants considered in Koch v. 
Gorruflo, 75 Atl. 767, abounds in considerable 
detail—so much, indeed, that the principle of 
inclusio unius est exclusio alterius might be 
claimed to call for a very strict construction. 
The particular clause considered was not ‘to 
“use said premises for any other purpose ex- 


.cept for a private residence,” which was claim- 


ed to be violated by erecting a building ‘“de- 
signed and constructed for occupation by two 
families,” which character of building it was 
claimed “is now and has always been known 
as a two-family house.” 

It did not seem to be denied that a one-fam- 
ily house could be constructed purely for rental 
purposes. The suit was brought, too, not by 
the grantor, but by the owner of another parcel 
in the restricted district,, and some little time 
after the building had been erected and one 
floor thereof had been leased to a tenant. 

The New Jersey Chancery Court said: “I 
think it is quite clear that the defendant has 
violated the covenant contained in her deed. 
There is a very broad distinction between a 
private and a flat or apartment house. This 
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distinction was very clearly made by Chan- 
cellor McGill in the case of Skillman v. 
Smartheurst, 57 N. J. Eq. 1, 45 Atl. 855. There 
the covenant provided that the premises con- 
veyed should not be used for any other pur- 
pose than a private dwelling or private dwell- 
ings.” The Skillman case concerned a viola- 
tion, however, by the erection of a flat house 
with three floors, each for a separate family, 
or a structure which more nearly approached 
an apartment house. 

Under the rule of construing restrictive 
covenants very strictly, it seems to us some- 
what doubtful whether the principal case ‘was 
rightly decided. It is true there may be some 
distinction between a private residence and 
a residential flat, but there may be also con- 
veyed the idea that a private residence means 
an owner’s place of abode. When you get 
outside of the thought of home residence, par- 
ticularity in residential place would seem re- 
quired, when an owner of real estate in a 
neighborhood is to be restricted in its use. 
Just as a neighborhood may be preferred with- 
out flats, so also, as we know, it is consid- 
ered more desirable because of its containing 
homes, instead of rented abodes. It seems 
about time the phraseology in restrictions of 
this kind should have some technical char- 
acter. There are many sorts of neighborhoods 
in cities. There are home places, detached 
residence neighborhoods, fiat districts, mixed 
districts and apartment house districts, and 


one kind is as nearly characteristic as an- 
other. 
MASTER AND SERVANT—MASTER'S 


DUTY AND SERVANT’S ASSUMPTION OF 
RISK.—Obvious and latent dangers are well 
discussed in a late case decided by, Michigan 
Supreme Court in the case of Adams v. Grand 
Rapids Refrigerator Co., 125 N. W. 724. 

The facts show that a company engaged in 
the manufacture of porcelain-lined refrigerators 
manufactured in connection therewith its own 
porcelain. This incidental manufacture is de- 
secrited in detail and the ingredients of this 
enamel given and their fusion accomplished. 
An explosion resulted from the drawing off of 
molten matter into a tank containing less than 
the required amount of water from which ex- 
plosion injury resulted to plaintiff employee. 

The defendant contended that the employee 
was not entitled to be warned against an ex- 
plosion resulting from a natural law. 

The court said: “The natural law which plain- 
tiff’s testimony tended to show would result in 
the explosion in the present case was one which, 
while well recognized, might not indicate great 
imminence of danger except under peculiar con- 





ditions, namely, permitting this molten matter 
to flow into a comparatively small quantity of 
water. But the consequences of the operation 
of this natural law under these somewhat un- 
usual conditions were so great as to suggest 
to any prudent man the necessity of inform- 
ing one likely to be injuriously affected by a 
want of knowledge of such a natural law. In 
the present case, it is extremely improbable 
that this accident would have occurred had 
the tank been full or nearly full. It was the 
contact of the molten matter with a quantity 
of water less than the usual amount which 
caused the unusual result, and yet this was 
something that was liable to happen either by 
an error of judgment or by accident in any 
day’s operation of the smelter. We think, 
therefore, it was a question for the jury on 
the proof as to whether this was a natural 
law which should have been understood by 
the defendant and communicated to the plain- 
tiff. See, in addition to the cases cited from. 
our own state, Tissue v. Baltimore, etc, R. 
R. Co., 112 Pa. 91, 3 Atl. 667, 56 Am. Rep. 
310; McGowan v. La Plata Mining Co. (C. 
C.), 9 Fed. 861; Holland v. Coal, I. & R. Co., 
91 Ala, 444, 8 South, 524, 12 L. R. A. 232. 

As to the employee’s knowledge the court 


‘said: “It is contended, however, that the plaintiff 


had the same means of knowledge that the 
defendant possessed. We think the cases cit- 
ed support the view that one employed as a 
workman is not supposed to possess such 
scientific knowledge of chemical changes or‘ 
of such extraordinary results of the action of 
the forces commonly used in the business as 
those shown in this case. In Holland v. Coal, 
I. & R. Co., above cited, it was said: ‘The 
other peril arose from the fact, supported by 
a tendency of the evidence here, that a “boil” 
of iron upon being punctured, and having its 
shell broken, bursts, and throws out molten 
metal in all directions—‘explodes,” as some of 
the witnesses stated as to this one, though 
this term was said to be inapt and inaccurate 
by others. Of this peril—the danger of the 
flying molten iron—resulting from unseen 
and unappreciated conditions and forces, the 
inexperienced man would know nothing by 
the exercise of his senses. It was a state of 
things which would not address itself to his 
comprehension, ‘and of which he could only 
come to a knowledge by being instructed in 
regard to it.’” : 

The duty of the master in a general way 
seems nowhere better expressed than in a late 
New Jersey case, as follows: 

“A master must instruct his servant as to 
dangers of which the master knows or ought 
to know, and of which the master knows, or 
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ought to know, the servant has no knowledge. 
Ramsey v. Raritan Copper Works, 74 Atl. 137.” 

See, also, Roberts v. Virginia-Carolina Chem. 
Co., (S. C.), 66 S. E. 298. 








STATUS OF PREFERRED STOCK- 
HOLDERS IN BANKRUPTCY PRO- 
CEEDINGS. ; 


The status of a preferred stockholder in 
bankruptcy, or insolvency proceedings, has 
received scant consideration from the 
courts. If his designation as a “stockhold- 
er” were conclusive, there would be no oc- 
casion for a contention that he held any 
other relationship toward the corporation. 
But inasmuch as his standing must be deter- 
mined by facts, not appellations, the ques- 
tion arises, “Is he entitled to recognition in 
bankruptcy, as a creditor of the bankrupt, 
though postponed to the other creditors, se- 
cured and unsecured?” The inquiry be- 
comes important at an early stage of the 
proceedings, in deterraining whether these 
so-called stockholders may vote for a bank- 
rupt’s trustee, since the Bankruptcy Act 
limits the right of selection to “the credit- 
ors of a bankrupt estate.” 

At common law, the preferred stock- 
holder was not even entitled to a prefer- 
ence over common stockholders, so far as 
capital. was concerned.* 

Upon a dissolution, he stood on a par 
with unpreferred shareholders and was 
postponed to all creditors. The ‘common 
law was not keen to bestow on him any 
special privileges, except that he should be 
paid dividends before the common stock re- 
ceived such. His purchase of preferred 
stock was not the legal equivalent of a loan 
of money to the company.* Nor could he, 
by any manipulations between himself and 
his corporation, be advanced from the rank 
of a stockholder to that of a creditor by a 
sarees of his stock.‘ 


(1) Bank. Act, 1908, Sections 1, 44. 

(2) Lloyd v. Penn. Co., 72 Atl. 16, 21 L. R. A. 
(N. 8.) 228. 

(3) Grover v. Cavanaugh, 40 Ind. App. 340, 
346, 347. 

(4) Reagan v. First Nat’l. Bank, 157 Ind. 623, 
643, 644. 





The preferred stockholder, therefore, 
comes into bankruptcy without any special 
legal advantages, aside from those arising 
out of the statute under which his stock was 
issued, and the acts of the corporation cre- 
ating it. He is either a stockholder or a 
creditor. He cannot be both. The prefer- 
ences allowed him by statute impliedly ex- 
clude all others,’ and hence to permit the 
creation of a hybrid form of shares, pos- 
sessing the qualities of a debt in addition 
to those imparted to them by statute, would 
violate the implied prohibitions of the lat- 
ter. 

The question may frequently be simpli- 
fied, if not solved, by an appeal to the 
phraseclogy of the certificates themselves. 
If they contain the usual wording of a 
stock certificate, such as “capital stock,” 
“par value,” “shares,” etc., it argues co- 
gently that the holder is not a creditor but 
a stockholder only. Thus, the phrase “net 
earnings’ has been held to negative the 
idea of a creditor relationship,® the word 
“dividends” was deemed significant,’ and 
the employment of terms such as “stock,” 
“surplus profits,” “transferable only on the 
books of the company” has been regarded 
as establishing the status of the stock.S The 
action of the unpreferred stockholders upon 
the issuance of the preferred stock (action 
not necessary for the creation of a debt), 
and the filing of a certificate with some 
public officer (also uncalled for, if a debt 
were anticipated), may throw light upon 
its character, as well as the withholding of 
the voting power from the preferred stock- 
holder.° 


9? 66 


A not unusual provision in certificates of 
preferred stock is a clause allowing holders 
who receive dividends out of “surplus prof- 
its’ or “net earnings.” The latter have been 
defined as “What is left after paying cur- 


(5) Lloyd y. Penn. Elec. Co., 72 Atl. 
L. R. A. (N. 8S.) 228, 231. 

(6) Warren v. King, 108 U. S. 389, 398. 

(7) Taft, Tr. v. Hartford Co., 8 R. I. 310, 3 
Am. St. Rep. 575. 

(8) Miller vy. Ratterman, 47 Oh. St. 141, 24 
N. E. 496, 


(9) Miller v. Ratterman, 47 Oh. St. 141, 157, 
24 N. E. 496, 500. 


16, 21 
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rent expenses and interest on debt and 
everything else which the stockholders, pre- 
ferred and common, as a body corporate, 
are liable to pay.”?° If, then, the preferred 
stockholders are creditors, they would be 
entitled to at least the legal rate of interest 
upon their demands; and from the “surplus 
profits” remaining after paying this interest, 
and other proper demands of creditors, they 
would be entitled, by the express terms of 
their certificates, to an ad-litional percent- 
age. Such a construction would enable the 
holders to receive a double profit—one by 
way of interest, and another by way of divi- 
dends; a result undesirable and unreason- 
able. 


If the duty to pay dividends (and hence 
the right to receive them is made depen- 
dent upon the discretion of the directors, 
the relationship is clearly that of stockhold- 
ers and not creditors; for the payment of 
interest on debts does not rest in the discre- 
tion of the debtor. Where the certificates 
impliedly recognize that there might be 
surplus profits from which, ordinarily, pre- 
ferred stockholders might expect payment, 
but that the imperative demands of the 
business might be such that it would be folly 
to declare dividends therefrom, instead of 
appropriating the surplus to the immediate 


needs of the business, the preferred stock-, 


holders could not object that the dividends 
were not forthcoming, so long as the direc- 
tors exercised a bona fide discretion.” 


All of this, however, is inconsistent with 
the notion that the purchase money was 
paid to the company as a loan, and that the 
preferred stockholders were creditors. 


Another consideration governing the stat- 
us of preferred stock, arises from the pro- 
vision for payment of dividends out of sur- 
plus profits. It would be extraordinary’ if 
the parties were to make the principal pay- 
able absolutely as a debt, and yet not extend 
this unconditional obligation to the incident, 
viz., the interest. If the corporation could 
not afford to pay the lesser thing, (the in- 


(10) Warren v. King, 108 U. S. 389, 398. 


(11) Field v. Lamson Co., 162 Mass. 388, 27 L. 
R. A. 136, 150, 151. 





terest or dividends), -a fortiori it could not 
pay, and would not be likely to obligate it- 
self to pay the larger thing (the principal or 
face of the certificate) in any and all events. 
A provision limiting dividends to “surplus 
profits” or “net earnings,” effectually de- 
stroys all claim of creditorship as to them; 
for they are not unconditionally payable, 
but can be looked for only when such prof- 
its exist; and the same provision makes it 
highly probable that the principal was in- 
tended by all parties to be payable in the 
same contingency; viz., if there were sur- 
plus profits sufficient to redeem the stock. 
As one court has put it, “Creditors may 
resort to the body of their debtors’ pr-perty 
for interest as well as principal. But these 
holders of preferred stock are limited for 
any income or interest, to the net earnings, 
There is nothing in the certificate which 
clothes them with a single attribute of a 
creditor.”’” 


In some instances the certificates secure 
to the company an option for redemption 
of the preferred stock within a stated pe- 
riod, by paying a stipulated. premium on 
the face value. Where the certificate itself 
calls for a rate of income which, together 
with the premium agreed to be paid upon 
redemption, is in excess of a lawful rate of 


_interest, the fact may argue an intention to 


pay the income and premium as a dividend, 
not as usurious interest on a debt. If the 
acts of the parties can be given an interpre- 
tation consistent with a lawful intent, such ° 
will be done. This, under the above cir- 
cumstances, could only be accomplished by’ 
regarding the dividends as “dividends,” not 
“interest,” the premium as “premium” and 
not usury, and the par value as the face 
value of stock, not the principal of a debt. 
To use the language of the Supreme Court 
of Massachusetts, “If the special stock is 
regarded as a debt due from the corpora- 
tion to the holders in proportion to the 
number of shares held by them respectively, 
the practical effect of the statutes would be 
to empower manufacturing corporations 
to borrow money at a rate of interest great- 


(12) Warren v. King, 108 U. S. 389, 399. 
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er than that allowed to be paid on ordinary 
contracts.” 


The circumstances under which stock is 
issued may preclude the theory of a debt. 
If, as often occurs, the preferred stock is 
issued to the holders of common stock in a 
prior corporation which is being reorgan- 
ized, but no money passes from the pre- 
ferred shareholder to the new company, it 
would negative the idea of a debtor and 
creditor obligation. On the contrary, the 
very purpose of the reorganization may 
have been to begin business free from debt, 
with many members willing to incur the 
risk of possible failure in consideration of 
certain preferred rights in profits, if suc- 
cess should attend the new venture. If 
the certificates were construed as creating 
a debt, the object of the rehabilitation of 
the corporation would be defeated, and in- 
stead of commencing business with pre- 
ferred and common stockholders as partici- 
pating adventurers in the undertaking the 
company begins its career with an incubus 
of debt to drag it down.* 

Public policy is also involved in the ques- 
tion here presented. The rights of common 
stockholders as well as of creditors, are to 
be considered in construing the certificates 
of preferred stock. If creditors, whose 
claims aggregate a large amount, can ac- 
cept stock certificates, allow their debts to 
be called “preferred stock,” purport to be 
“preferred stockholders” only, meanwhile 
concealing their true character, they may 
seriously damage honest investors who 
would be willing to subscribe for or pur- 
chase the common stock of a company 
whose only debts were its bonds secured by 
mortgage, but who would not touch the 
stock of a corporation, loaded down by a 
vast miscellaneous debt. Moreover, bona 
fide unsecured creditors, who would feel no 
hesitancy in extending credit to a company 
having ostensibly a respectable amount of 
stock composed of both common and pre. 
ferred, would be reluctant to advance money 
to a concern, a large percentage of whose 


(13) Allen y. Herrick, 15 Gray, 274. 
(14) Lockhart v. Van Alstyne, 31 Mich. 76, 18 
Am. Rep. 156. 





“stock” was an enforceable debt against 
the company. If the so-called creditors 
were creditors in fact, it would seem to be 
incumbent upon them to see to it they were 
such also in name; otherwise their false 
designation might work serious wrong to 
innocent parties who were investigating 
the financial condition of the company, or 
were buying its common stock on the mar- 


ket. 


The fact sometimes relied upon as indi- 
cating the certificates are interest-bearing 
debentures is, that the shares are redeem- 
able at the expiration of a designated peri- 
od; the holders being entitled at least to the 
par value and dividends then due and un- 
paid. Where this is the sole or main basis 
of argument, it is much weakened by the 
reflection that so important a preference, if 
intended by the parties, would scarcely be 
left to mere implication and argument. 
The courts, in dealing with the claims of 
preferred stockholders, are inclined to re- 
solve all reasonable doubts against them, 
for, as said in a recent case, “When they 
(the incorporators) have undertaken * * * 
to set forth the preference to which pre- 
ferred stock is entitled, we think that they 
must set forth that preference fully; and 
that, so far as they fail to express a pre- 
ference, the preferred stock can have no 
other rights than the common stock.’’® 


Thus, where the inquiry related to the 
payment of dividends rather than to the re- 
demption of the face of the stock, language 
the most positive has been construed with 
a qualification. If payment is provided for 
generally, without restriction to “surplus 
profits,” the courts imply a limitation and 
refuse to regard the duty to pay dividends 
as unconditional.’® 


The rule is thus laid down: “The agree- 
ment of a corporation to pay to preferred 
stockholders certain annual dividends, is al- 
ways subject to an implied condition that 
the payment shall be made only out of net 


(15) Lloyd v. Penn. Elec. Co., 72 Atl. 16, 21 
L. R. A. (N. S.) 228, 232. 

(16) Miller v. Ratterman, 47 Oh. St. 141, 24 
N. B. 496; Feld v. Roanoke Investment Co., 123 
Mo. 603, 27 S. W. 635. 
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profits which are legally applicable to the 
payment of dividends. This is true whether 
the agreed payments be called dividends or 
‘interest,’ and whether they be guaranteed 
or simply promised.” 

In New Jersey the same result was reach- 
ed, but in a different manner. The court 
had before it a certificate entitling the hold- 
er to receive dividends not exceeding a cer- 
tain rate per annum, before any dividend 
should be set apart or paid on other stock 
of the company. It was held that the stock 
was entitled to a dividend each year at the 
agreed rate, even if no.profits were made, 
but that the holder of the certificate could 
not compel the payment of his dividend un- 
til the corporation had a fund on hand 
which could properly be regarded as pro- 
fit.*® 

lf such be the construction of the cer- 
tificate when there is an apparently abso- 
lute undertaking to pay dividends, by the 
same token the duty to pay the principal is 
likewise limited, and the corporation, while 
literally agreeing to redeem the stock at 
the time specified, does so with the implied 
reservation that there shall be a redemption 


provided there are surplus profits sufficient 


to justify it. 

The decisions go farther and hold that 
even where there has been an unconditional 
guaranty of dividends on this class of stock, 
the same are payable only in the event of 
surplus profits existing, and that the con- 
tract created the relation of stockholder, 
not creditor.’® 

The redemption feature becomes of no 
significance to prove the creation of a debt, 
where it applies both to face value and to 
dividends ; the certificate elsewhere provid- 
ing for payment of the latter out of sur- 
plus profits. It would make no difference 
when the dividends were paid,—at the end 
of the redemption period or from year to 
year; they would still be payable out of net 


(17) Feld v. Roanoke Investment Co., 123 Mo. 
6v3, 27 S. W. 635. : 

(18) Elkins v. Camden R., R., 36 N. J. Eq. 233. 

(19) Taft Tr. v. Hartford R. R. Co., 8 R. L 
+.0, 5 Am. St. Rep. 575; Field v. Lamson Co., 162 
Mass. 388, 27 L. R. A. 136, 38 N. E. 1126; Willis- 
ton v. R. R. Co., 13 Allen, 401. 





At the stipulated time, there- 
fore, the shareholder can expect his divi- 
dends on redemption, if there are surplus 
profits out of which to pay them. But the 
parties would scarcely impose this limita- 
tion on the payment of dividends and yet 
make the payment of principal absolute at 
the date fixed. On the contrary, their in- 
tent would be identical as to both face value 
and dividends; the redemption of the form- 
er would be provided for from the same 


earnings. 


source as that which should pay the divi- 
dends, i. e., surplus profits. 

But more advanced ground than the 
Though the certifi- 
cates be construed as containing an abso- 


above can be taken. 


lute and unqualified agreement to pay the 
face value at the end of the redemption 
period, this does not make creditors out of 
shareholders. There is no magic in the 
provision for unconditional redemption. 
Thus it was held that preferred stockhold- 
ers do not become secured creditors, even 
though a mortgage was issued securing 
them, and though a resolution of the direc- 
tors was adopted prior to the issuance of 
the preferred stocks requiring its redemp- 
tion after a fixed date, out of the proceeds 
of certain property, if the latter was not 
sooner disposed of.?* 

It has also been decided that certificates 
issued to one who subscribes to a church, 
purporting to evidence ownership of capi- 
tal stock of the church corporation and to 
be redeemable on the holder removing from 
the city wherein the church was located, 
and residing elsewhere, are stock certifi- 
cates ;*!°and where the corporation agreed 
to apply any funds remaining in its treas- 
ury to the redemption of stock upon de- 
mand of the holder, it was held that the 
phrase ‘any funds remaining in the treas- 
ury,” could only mean such funds as are not 
necessary for the usual current and proper 
business of the company ; thus reducing the 


(20) Black, Recr. v. Hobart Trust Co., 64 N. 
J. Eq. 415, 53 Atl. 826, 56 Atl. 1131, 


(21) Davis v. Proprietors, § Met. (Mass.) 321. 
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apparently absolute obligation to a condi- 
tional one.** : 

Similarly, where the corporation, either 
in the stock certificate or by a formal col- 
lateral agreement, stipulates for the re- 
demption of the stock on a day certain, the 
stock does not become a debt, or the stock- 
holder a creditor.** 

Some decisions, at first glance’ in con- 
flict with the above, are easily distinguished 
from or reconciled with them. Thus where 
preferred stockholders were held to be cred- 
itors it was because they were given a lien 
upon the property and franchises of the 
corporation, by authority of statute,** or 
because the preferred stock had no right 
to vote,*> or because the preferred stock 
was not intended to be a permanent part 
of the capital, but was subject to redemp- 
tion.** 

Elsewhere, the court laid much stress up- 
on the execution of a mortgage securing the 
stock as if it were a debt; and the fact that, 
to construe the certificates as stock, would 
compel the court to hold them unconstitu- 
. tionally issued.** 

If such stock should be deemed to create 
the relationship of debtor and creditor, it 
still would not follow that the holder may 
prove his claim in bankruptcy or vote for a 
trustee. If the statute or resolution creat- 
ing his rights, postpones him to general 
creditors, then he has no interest in the 
bankrupt estate until it appears there are 
assets more than sufficient to pay the gen- 
eral creditors in full. Hence, he should 
have no voice in the selection of a trustee, 
so long as the Referee cannot see that the 
estate will more than pay all provable debts. 


(22) Culver v. Reno Real Estate Co., 91 Pa. 
St. 367, 375. . 
(23) Allen v. Herrick, 15 Gray, 274; Reagan 


v. First Nat'l. Bk., 157 Ind. 623, 628. 
(24) Heller v. National Bank, 45 L. R. A. 438. 
(25) Savannah Co. v. Silverberg, 108 Ga. 281, 
33 N. E. 908. But cf. Miler v. Ratterman, 47 Oh, 
St. 141, 157, 24 N. E. 496, 500. 
(26) R. R. Co. v. Jackson, 77 Pa. St. 321. 
(27) Burt v. Rattle, 31 Oh. St. 116. 





But for an independent reason, he is de- 
prived of a voice in the matter. The Bank- 
ruptcy Act allows the proof of debts which 


_are a fixed liability, absolutely owing at the 


time of the filing of the petition.*® 

Ii the claim is unliquidated, it must be 
liquidated in the manner directed by the 
court, before it can be proved or allowed.*® 

In the case of a share of preferred stock, 
not yet due under terms of absolute pay- 
ment at a fixed time, the liability is not 
present, but wholly executory, It amounts 
to no more than an agreement to do a col- 
lateral act, viz., to redeem at a certain date. 
There would be no promise to pay a defi- 
nite sum of money, to be satisfied in futuro. 
Nor, it seems, does it make any difference, 
although the right to recover is founded on 
a contract or promise, or that the damages 
are susceptible of accurate computation or 
that the elements by which to ascertain and 
fix the amount of such damages are fur- 
nished by the contract itself. As held by 
the Court of Massachusetts, 
“Strictly speaking, there was no debt due 
to the plaintiff from the corporation, There 
was no promise by them to pay at a future 
time a fixed sum of money as a present ex- 
isting indebtment, but only an agreement to 
do a certain act, collateral in its nature, 
at a future day, to be performed by the pay- 
ment of a sum of money computed accord- 
ing to a fixed and definite standard estab- 
lished by the contract.’ 

From the above authorities it may well 
be concluded that a preferred stockholder 
has no right to prove his stock as a claim 
in bankruptcy, nor can he participate in the 
creditors’ meetings upon the ground that 
the bankrupt corporation is his debtor. 

Henry M. Dow tne. 

Indianapolis, Ind. 


Supreme 


(28) 
(29) 
(30) 


Bankruptcy Act, Sec. 63. 
Bankruptcy Act, Sec. 63. 
Allen v. Herrick, 15 Gray, 274, 286. 
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WILLS—COUNSEL FEES IN CONTEST. 





DODD v. ANDERSON. 





Court of Appeals of New York, Feb. 15, 1910. 


When a person named as executor in a pu- 
tative will offers such will for probate, and is 
met with a contest, he may cast the burden on 
those who are to be benefited by the probate, 
or may assume it himself, and, if he assumes it, 
any liability which he incurs for expenditures 
in propounding the will ls regarded as his per- 
sonai obligation till it has been allowed him af- 
ter his appointment on the judicial settlement 
of his accounts. 


WERNER, J.: One William H. Anderson 
died in February, 1903, leaving a paper pur- 
porting to be his last will and testament, 
which was executed in conformity to the stat- 
utes relating to wills, and in which he named 
as his executors Danie] Anderson, a son, re- 
siding in California, and this plaintiff, a neph- 
ew, residing in this state. The plaintiff of- 
fered this instrument for probate in the prop- 
er surrogate’s court. A contest was made 
by two of the defendant’s children. After a 
trial, which extended over a number of days, 
the surrogate reserved the matter for decision, 
and finally denied probate upon the ground 
that at the time of the execution of the in- 
strument the decedent was the victim of cer- 
tain insane delusions which incapacitated him 
from making a will. The plaintiff, in his ef- 
fort to establish this instrument as the will 
of the decedent, expended the sum of $5,272.90 
for counsel fees and disbursements. After the 
surrogate had rendered his decision denying 
probate to the instrument thus offered, and 
after the defendant had been appointed as ad- 
ministrator of the estate of decendent, the 
plaintiff presented to the administrator a claim 
for the amount thus expended, and the claim 
was rejected. Then the plaintiff brought this 
action against the administrator to recover 
the amount for which the claim had been pre- 
sented. The defendant demurred to the com- 
plaint upon the ground that it does not state 
facts sufficient to constitute a cause of action. 
The demurrer was overruled at Special Term, 
and that decision was affirmed by the appellate 
division. 131 App. Div. 224, 115 N. Y. Supp. 
688. The latter court made an order (132 
App. Div. 896, 116 N. Y. Supp. 1134) allowing 
an appeal to this court, and certified for our 
determination of the question: “Does the com- 
plaint herein state a cause of action?” 





As the demurrer admits all the facts set 
forth in the complaint, it must be assumed 
that the plaintiff, who had no pecuniary in- 
terest in the probate of the instrument, acted 
in good faith upon the assumption that it 
was a valid will duly executed by a compe 
tent testator who had given his executors 
explicit instructions to offer it for probate; 
and it must be also assumed that the ex 
penditures for which the plaintiff seeks to 
recover were reasonable, taking into account 
the extent of the decedent’s estate and the 
nature of the contest in the surrogate’s court. 
The question certified, when reduced to the 
concrete terms which cover the issue tender 
ed by the complaint, is whether one who is 
nominated as an executor in an instrument 
which, in the court of first instance, is judt- 
cially declared to be invalid in a will, cam 
maintain an action at law against the ad 
ministrator of the decedent to recover the 
moneys expended in the unsuccessful at 
tempt to procure the probate of the invalid 
instrument. In the case at bar the surro 
gate’s court decided that the paper pre 
pounded for probate by the plaintiff was not 
a valid will. The decree entered upon that 
decision stands unreversed. The surrogate’s 
court, proceeding further upon the theory 
that the decedent died intestate, appointed 
an administrator of the estate, who duly 
qualified and entered upon the. performance 
of his duties. The plaintiff, recognizing the 
validity of the proceedings in the surrogate’s 
court, presented a claim to the administrator 
for the moneys expended in the unsuccessful 
effort to prove that the decedent had left a 
valid will. The administrator rejected the 
claim. Can the plaintiff now maintain an 
action at law against the administrator to 
recover for these expenditures? That: is the 
real question presented by this appeal. 


In the quest for direct authority in this 
court upon the precise issue, the diligence 
of counsel and our research have proved um 
fruitful. That the question is not free from 
difficulty is evident from the very careful 
and instructive opinion of the learned appel- 
late division, with which we deem it our 
duty to disagree. It is an ancient legal prev- 
erb that “hard cases make bad law.” The 
case at bar aptly illustrates the temptation 
to overlook or ignore fixed legal principles 
when they are opposed to persuasive equi 
ties. The plaintiff, in the effort to carry out 
the solemnly expressed wishes of his de 
ceased uncle, decided to accept the office of 
executor for which he had been named, and 
not only offered for probate the paper pur- 
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porting to be a will, bit waged an active, 
prolonged, and expensive contest to establish 
its validity. All this he did, not for him- 
self, but for others, and in doing it he made 
large expenditures which will have to be 
borne by him unless he can be remimbursed 
out of the estate. While such circumstances 
quite naturally apreal to the individual sense 
of justice, they cannot be rermitted to in- 
fluence judicial decision unless they are sup- 
ported by legal principles. 


The theory upon which the complaint has 
been sustained in the courts below is that a 
person: who is named as executor in a paper 
purporting to te a will should not be com- 
pelled to decide in advance whether he will 
renounce the trust which hes been reposed 
in him, or accept it at the risk of being charg- 
ed with the costs and expenses of a contest 
if the paper ‘s judicially declared to be in- 
valid as a will; that when he acts in good 
faith and with due dilligence his fidelity to 
duty should not be rewarded with pecuniary 
foss; that the attempt to probate the will 
is for the tenefit of the estate, being made 
either upon the express or implied direction 
of the testator and implying a correlative 
promise that the estate shall reimburse the 
executor for all necessary or reasonable ex- 
penditures made or obligations incurred in 
that behalf. The argument is indeed per- 
guasive; but is it sound? That it is not 
without the support of respectable authority 
must be conceded. Taylor v. Minor, 90 Ky. 
644, 14 S. W. 544; Lassiter v. Travis, 98 
Tenn. 330, 39 S. W. 226; Phillips v. Phillips, 
81 Ky. 328; Hazard v. Engs, 14 R. I. 5; 
Woerner’s Am. Law of Administration (2d 
Ed.), sec. 518: Henderson v. Simmons, 33 Ala. 
291, 70 Am. Dec. 590. But these authorities 
are based upon assumptions which we _ be- 
lieved to be fundamentally fallacious. They 
are necessarily predicated upon the theory 
that one who in gcod faith offers for probate 
a paper purporting to be a will acts for the 
benefit of the estate, and thus becomes legal- 
ly entitled to reimbursement for his expendi- 
tures necessarily or reasonably incurred, 
That is a theory, however, which is utterly 
irreconcilatle with certain elementary prin- 
ciples which underlie the laws relating to 
the administration of decedents’ estates. 
Since these principles are established beyond 
dispute, they may be most succinctly stated 
in the form of legal aphorisms. (1) There 
can be no executor where there is no ‘will. 
(2) Unless a will is admitted to probate, 
there can be no letters testamentary. (3) 
Until letters testamentary or of administra- 
tion are issued upon the estate of a decedent, 





there is no _ legal representative of the 
estate. (4) Although a person is nominated 
as executor in a paper purporting to be a 
will, he is under no legal obligation to ac 
cept. 


As a will is the only source of an executor’s 
power, and letters testamentary are the only 
evidence of his authority (Hartnett v. Wan- 
dell, 60 N. Y. 346, 19 Am. Rep. 194), it must 
follow that, when tke former is never estab- 
lished and the latter are never issued, he 
who assumes to act as executor is merely a 
volunteer who has assumed the risk of hav- 
ing his acts repudiated by the courts of com- 
petent jurisdiction. It may be admitted that 
one who is named as executor and desires 
to qualify rests under a moral obligation to 
offer the putative will for probate, but it is 
not an imperative legal duty. That may be 
done by a devisee, legatee, creditor, or any 
other person interested in the estate. Code 
Civ. Proc. sec, 2614. When a person who is 
named as executor’ in such a paper offers it 
for probate and is met with a contest, he 
bas tefore him two alternatives, either of 
which he may adopt. He may cast the bur- 
den of contest upon those who are to be 
benefited by the probate of the paper, or 


“he may assume the burden himself. ‘If he 


pursue the latter course, he must be deem- 
ed to act with knowledge of the well-estab- 
lished legal rule that even a de jure executor 
cannot bind the estate which he revresents 
by any contract of his own making, and that 
any liability which he incurs or expenditure 
which he makes under such a contract is re- 
garced as his personal oblization until it has 
been allowed to him upon the judicial settle- 
ment of his accounts. Aust’n v. Munroe, 47 
N. Y. 360; Ferrin v. Myrick, 41 N. Y. 315: 
Matter of Van Slooten v. Dodge, 145 N. Y. 
327; 39 N. E. 950; Parker v. Day, 155 N. Y. 383, 
49 N. E. 1016; O’Brien v. Jackson, 167 
N. Y. 31, 60 N. E. 238. If one who is actual- 
ly an executcr under a valid wi!'l cannot bind 
t'e e tate by bis evecvtory contracts, we are 
at a loss to know upon what theory it can 
be done by one who assumes to act under a 
paper which is never admitted to probate as 
a will. When, upon his own responsibility, 
he joins issue with the contestants of the 
paper which he offers for probate, he must 
be deemed to do so with the knowledge that 
he may be beaten in the contest. This re- 
sponsibility and risk he may avoid, as we 
have seen, by transferring the burden of the 
contest to those who are beneficially inter- 
ested in procuring probate, or by demanding 
indemnity from them. His neglect to protect 
himself by either of these safeguards must 
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logically result in his personal liability for 
any pecuniary obtigation which he creates. 
When a contest entered into under such cir- 
cumstances results adversely to him, he alone 
is legally answerable to those whom he has 
employed to fight his battle. This may ap- 
pear to be a harsh result, but it is inevitable 
under the law as it stands. Any other rule 
would be clearly unjust and equally harsh; 
for it would cast the financial burden of a 
contest upon those who win it. Under such 
a system, an heir or distributee might es- 
tablish his right to the estate only to realize 
that it had been heavily charged or entirely 
atsorbed by the putative executor’s fruitless 
attempt to establish a will. If we assume 
that, under tke rule charging executors with 
personal liability upon their contracts made 
in unsuccessful attempts to procure probate 
of alleged wills, aany persons who are named 
as executors will decline to serve, it is equally 
fair to assume that, if the contesting heirs 
or distributees of estates must purchase suc- 
cess at the cost of paying the lawyers on both 
sides of the controversy, few will be found 
who have the courage or the resources to 
contest illegal wlls. When these two oppos- 
ing rules are measured by the test of reason, 
it will be seen that, when one who is named 
as executor is confronted with a contest, he 
may, without loss to himself, place the re- 
sponsibility upon those who will be benefited 
if the paper -is admitted to probate as 
a will. But those who contest the probate 
stand upon different ground. They cannot 
avoid the contest without relinquishing that 
which may rightfully belong to them. We 
are, therefore, inclined to think that every 
cons‘deration of expediency, no less than the 
logic of the settled law relating to the admin- 
istration of decedents’ estates, requires us to 
hold that one who makes an unsuccessful at- 
tempt to procure probate of an alleged will 
cannot charge the expenditures incurred by 
him against the estate. This view has been 


adopted in a number of cases in sister states. 


Brown v. Vinyard, Bailey, Eq. (S. C.) 461; 
Executors of Thaddeus Andrews v. His Ad- 
ministrators, 7 Ohio St. 143; Brown v. Egg- 
leston, 58 Conn. 110, 2 Atl 3821; Koppen- 
haffer v. Isaacs, 7 Watts (Pa.) 170; Yerke’s 
Appeal, 99 Pa. 401; Royer’s Appeal, 13 Pa. 
569; Kelly v. Davis, 37 Miss. 76; Moyer v. Swy- 
gart, 125 Ill. 262, 17 N. E. 450. 


The question certified to this court should, 
therefore, be answered in the negative, and 





the interlocutory judgment and the order of 
the Appellate Division reversed, and judgment 
ordered for the defendant on the demurrer, 
with costs, with leave to plaintiff to serve an 
amended comp'aint within 20 days upon pay- 
ment of the costs of the demurrer. 


Note—Duty of Nominated Executor to Offer 
Will for Probate and Righ: t> Expenses After 
Successful Contest—The rationale of the-conclu- 
sion in the principal case is, that there being an 
option to “cast the burden of the contest upon 
those who are to be benefitted by the probate of 
the paper, if he (the executor) assumes such 
burden himself he assumes peril, personally, 
in incurring expense of the litigation.” On 
its face this position appears to us to be 
illogical. If the nominated, or apparently 
nominated, executor has a duty cast upon 
him he has no alternative. If he has no duty he 
has no right to cast any burden upon anybody, 
and he has no right to assume any _ burden 
against the desire or interests of claimants for 
or against a putative will. It may be that he has. 
a prima facie right in the absence of objection by 
all those interested as supposed beneficiaries to 
proceed, but if they are all sui juris and object, 
of record, to a contest being resisted, he ought 
not to be allowed to assume the burden of. a 
contest, provided, as the court assumes, their 
letting the probate go by default excuses the 
nominated executor. He should not be allowed 
to litigate merely for an opportunity to earn com- 
missions. 

The question then is whether all beneficiaries; 
being sui juris, may by stipulation for non-opera- 
tion prevent the probate of an alleged will. 

Re Will Dardis, 135 Wis. 457, 115 N. W. 332, 
23 L. R. A. (N. S.) 783, rules that a probate 
court cannot refuse probate of a wi!l solely be- 
cause all those interested in its establishment as 
a will stipulate that the testator was of un- 
sound mind. The court, ar¢uendo, said: “Wheth- 
er a given script is or not the will of the dece- 
dent may affect many other rights and interests 
which cannot be ascertained in advance of such 
adjudication. Thus, for example, any will de- 
vising real estate takes effect at the death of 
the testator, and may at the moment of such 
death, create actual vested rights or liens in 
judgment ¢reditors of the devisee. * * * * 
Upon probate of the will there is no opportunity 
to ascertain whether such rights exist, but the 
holders of them are parties to the proceeding 
in the sense that they are bound by the adjudi- 
cation by virtue of the general publication of 
notice. Indeed, even more remote rights may 
exist. General creditors of legatees may have a 
right to question the bona-fides by which such 
legatees surrender any portion of their prop- 
erty after the right to it becomes vested, and 
no court in which a litigation to that end might 
be instituted has any power to pass on the ex- 
istence and -validity of an alleged will. * * * 
It is for reasons like these that the courts have 
uniformly held that the proceeding to probate 
a will is a proceeding in rem, binding all the 
world and in which even public welfare and 
policy are involved.” 

In Cochran vy. Zachery, 137 Iowa, 585, 115 N. 
W. 486, 16 L. R. A. (N. S.) 235, an agreement 
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to compensate the executor and trustee under the 
will in case he defeat the probate by paying him 
what he would have received as fees, was held 
void as against public policy as tending to thwart 
justice and defeat a trust reposed independently 
of any interest in any beneficiary. This propo- 
sition is of course very clear, because it may 
cut off one not a party to the agreement by one 
abandoning a trust he is professing to uphold, 
plainly distinguishable from an agreement among 
all beneficiaries for a different distribution than 
that provided for by a will where the interests 
have already vested. Re Garcelon, 104 Cal. 
570, 38 Pac. 414, 32 L. R. A. 595, 43 Am. St. Rep. 
134. This latter is but a partition upon valuable 
considerations. In the Cochran case the nomi- 
nated executor declined to qualify and agreed 
with other heirs to join them in a contest, if 
they would allow him the commissions he would 
have earned. The’ note, therefore, was held un- 
enforceable. 

The opinion in the principal case, as decided 
by appellate division of Supreme Court, and re- 
versed above, admits all of the cases cited by 
the principal case to be opposed to it, but it ar- 
gued that: “Those decisions were made on the 
assumption that an executor who defends a suit 
to set aside a will does so not for the benefit of 
the estate, but as the agent and for the benefit of 
those interested in sustaining the will, the devi- 
sees and legatees, to whom he must look for 
payment of expenses; whereas, the executor 1s 
the representative of the testator, not of the leg- 
atees or devisees: and the question is whether 
the law will protect him in acting upon the ap- 
parent authority with which he justly and in 
good faith believes he has been clothed,” but, as 
we have seen, this view was reversed. 

In Dowie v. Sutton, 227 Ill. 183, 81 N. E. 3905, 
it was said: “The estate of Frederick Sutton 
cannot be drawn on to re-imburse the appellants 
for their expenditures in the unsuccessful effort 
to uphold the will. The executor must look to 
the beneficiaries in whose behalf he has carried 
on the litigation, for his costs. The appellate 
court properly disposed of this question under 
the authorities,” and no discussion is gone into 
or authorities cited. But, on general proposition 
of law the case of Leonard v. Burtle, 226 III. 
422, 80 N. E. 992, seems opposed to this. Thus 
it was there said: “The bill in this case was 
filed upon the ground of undue influence exerted 
by appellant (the executor) over the testatrix, 
and also upon the ground of mental incapacity 
of the testatrix, to make the will. Both of these 
issues were found against the appellant, and the 
court was justified, in the exercise of a sound 
discretion, in awarding costs against appellant 
individually.” If the will contest is between 
proponent as beneficiary, and contestants as 
heirs-at-law, it has been held proper to tax the 
unsuccessful party with costs. Estate Hender- 
shott, 134 lowa, 320, 111 N. W. 606. A fortiori, 
} 0 should think, would be the rule as to counsel 
ees. 

There is a dearth of authority upon the pre- 
cise question involved, and it would seem that 
the subject needs statutory regulation. Take 
for example a refusal of an executor to qualify, 
because of a threatened contest and possession 
taken by the public administrator. Should he not 
offer the will for probate? It would seem clear 





he should. If he offered it , should he not be al- 
lowed in good faith to defend it against a con- 
test, especially if there are minors or those be- 
yond the jurisdiction, interested in its establish- 
ment? He surely is bound to some sort of care 
and diligence. What is the thing he is bound to 
do? If by collusion he refrained from offering 
it he would be bound to whomsoever is injured 
thereby. If he lost the paper negligently he 
should be made responsible to any one injured, 
and if he assumes to act as in a case of intes- 
tacy he takes sone sort of risk. Certain steps 
in administration require precedent notice by 
advertisement. Why should not statute regulate 
this and the probate court be given the power, in 
its discretion, to excuse or dispense with probate 
of papers purporting to be wills? 








JETSAM AND FLOTSAM. 


ABOLISHING LIFE TENURE FOR FRDERAL 
JUDGES. 

We suggested last week the abolishment of 
the life tenure of office for federal judges. 

We learn from Washington dispatches that 
Joint House Resolution No. 80, recently intro- 
duced into congress and referred to the house 
judiciary committee, provides for this change, 
and also for the election of the federal judges 
by the people. 

This resolution is as follows: 

“Section 1. That all district attorneys for 
the district courts of the United States and all 
judges for the district courts of the United 
States shall be elected by the people of the 
states in which their duties are to be perform- 
ed, and said judges and district attorneys shall 
be elected in such manner as the legislatures 
of the states shall provide by law. 

“Sec. 2. That the tenure of office during good 
behavior is hereby aboiished as to all the judges 
of the United States, both of the Supreme Court 
and the inferior courts, and the judges of the 
supreme court of the United States shall hold 
their offices for the term of twelve years, and 
the judges of the circuit courts of appeal of 
the United States shall hold their offices for 
the term of eight years, and the judges of the 
district courts of the United States shall hold 
their offices for the term of six years, and the 
offices of those judges now on the bench who 
have served for the length of time prescribed 
for their several courts, respectively, by this 
amendment shall be vacated, and of all other 
judges their office shall expire when they 
shall have served a period of time dating from 
the time of their appointment equal to the 
length of term prescribed by this amendment 
for their several courts, respectively.” 

This resolution goes farther than our sug- 
gestion, which was limited to the abolishment 
of life tenure. 

We are not so certain whether the best re- 
sults are attained by the election of judges by 
the people. : 

But we are certain that the abolishment of 
the life tenure and permitting the senate every 
eight or ten years to say whether a judge 
should or should not continue on the bench 
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would solve many troublesome conditions now 
often prevailing. 

Life tenure is hardly compatible with re- 
sponsible popular government, and breeds con- 
tempt of the people and of the states on the 
one hand, and a lack of confidence and distrust 
on the other. 

A. H. R.. 








BOOK REVIEWS. 





MUNICIPAL FRANCHISES. VOL. I. 

This is not a law book proper though it may 
be said to be somewhat cognate thereto. Its 
only citation of authority is the municipal rec- 
ords, in the way of ordinances, etc.; by means 
of which the author censtruets a sort of com- 
pilation of the “terms and conditions upon 
which private corporations enjoy special privi- 
leges in the streets of American cities.” The 
author is Mr. Delos F. Wilcox, Ph. D., chief of 
the Bureau of Public Service Commission for 
the First District of New York. Prior books by 
this author are “The American City.” “The 
Study of City Government,” and “The Govern- 
ment of Great American Cities.” 

The work is to contain two volumes, of which 
the second will appear a year hence. 

The first three chapters treat of franchises 
in a somewhat general way. Then, after the 
next two succeeding chapters, in which the 
author treats of “Injuries to Individuals and 
Ways of Preventing Them,” and “Temptation to 
Public Wrongs and Ways of Overcoming Them.” 
the remaining sixteen chapters are special, re- 
ferring to every sort of use of streets, on the 
surface, overhead and underground, except 
transportation. which is reserved for the second 
volume. ' 

The yolume shows comprehensively modern 
facilities in our day of invention, and the man- 
ner in which various cities have attempted to 
regulate the public service corporation. 

It is a useful compilation, revealing the com- 
plexity of municipal franchises in the multi- 
plication of facilities for denizens. of cities and 
the danger of injury associated therewith. 
Rates, competition, monopoly and graft are 
treated, and the book should conduce to the 
end of solving the problem of how the public 
may be fairly treated and its public utilities 
not dealt injustly by. : 

This volume is from the Gervaise Press, Roch- 
ester, N. Y., 1910, bound in cloth 8 vo., and con- 
tains 700 pages. 





STEELE ON AGENCY. 

This book is by Prof. Sherman Steele, Lectur- 
er on Agency in St. Louis University School of 
Law. Its title page defines it to be “A Student’s 
Text on the Law of Principal and Agent,” and 
in the brief preface by the author it is said: 
“This book has been written with a view to its 
use as a class-room text; and is addressed there- 
fore. principally to students.” The author dis- 
claims any attempt “to reduce a treatment of 
the law of agency to the simplicity of a prim- 
er,” but he believes that the rules have been 
stated, and the principles discussed with suffi- 
cient clearness and conciseness to bring them 
within the grasp of the ordinarily intelligent 
student of law.” 





With the purpose in mind the pages of the 
text is within the compass of 262 pages (ex- 
clusive of table of contents, index and table 
of cases) This of itself denotes somewhat its 
limitations. As limited, however, the book is 
well constructed. in logical sequence of treat- 
ment, and the propositions laid down are lu- 
cidly and comprehensively stated. The style 
of the author is natural, easy, clear, with his 
text supported by abundant references to au- 
thority. Footnotes frequently show the ex- 
istence of conflict in decision, and distinctions 
not suggested in the text. This annotation ap- 
pears to be of a discriminating kind, but ever 
mindful as is the text of those to whom the 
text is addressed. 

For the purpose aimed at, the volume seemsa 
good execution of a well formed design. 

The book contains 347 pages, is bound in law 
buckram, and is published by T. H. Flood & 
Co., Chicago, 1909. 





CORPORATION MANUAL, 1910—SIXTEENTH 
* EDITION. 


This edition of the Manual is enlarged beyond 
former editions by reason of many changes in 
statute law, and by its including all the fed- 
eral statutes affecting business corporations and 
the anti-trust laws and the corporation tax law 
and regulations. Some of the associate editors 
have annotated some of the sections with cita- 
tions of state reports of respective jurisdictions. 
As before, there is embraced a cyclopedia of 
corporation forms and precedents. All of this 
work is under the supervision of Mr. John 8. 
Parker, the. the editor, associate members of 
the editorial staff, and associate editors in the 
various states and territories. 

It is a most useful book, covering nearly 2,000 
pages, bound in law buckram. and from the 
press of Corporation Manual Company, 34 Nas- 
sau street, New York, 1910. 








HUMOR OF THE LAW. 


—— 


“My first case,” said an eminent lawyer re- 
cently, “involved a young woman whose com- 
mon sense was fibout as good aS were my 
chances of success. After a protracted struggle 
we got a jury which I, in my youthful blind- 
ness of hope, considered especially favorable to 
my cause. I drew my client aside and whis- 
pered in a triumphant tone: 

“*Madam, the jury has been picked.’ 

“She turned her baby-blue eyes full upon 
me 

“Oh, I’m so glad,’ she gushed, ‘because I’m 
a little superstitious and always did have the 
fullest confidence in bald-headed men.’ ”’—Illus- 
trated Sunday Magazine. 


“You say the dog bit you?” 

“Yes, your Honor.” 

“Can you show the scar ” 

“No, but I can show the dent. He bit me in 
me wooden leg.” 

“The dog is discharged. His chagrin and 
disappointment must be considered a sufficient 
punishment. Next case.” 
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1. Acknowledgment — Conclusiveness. — The 


certifiacate of the notary public to an acknowl- 
edgment in due form of a mortgage will not be 
lightly overcome—Currier vy. Clark Iowa, 124 
N. W. 622. 

2. Adverse Possession—Interlock of Patents.— 
If there is an interlock between patents, the 
junior claimant cannot be considered in poses- 
sion of the interlock, unless he has actual phys- 
ical possession in. it.—Robinson v. Lowe, W. 
Va., 66 S. E. 1001. 

3. Alteration of Instruments—Effect.—The ma” 
terial alteration of a written contract intention- 
ally made by a party entitled to benefit there- 
under extinguishes all obligations of the con- 
tract in his favor against all persons not con- 
senting to the act under Comp. Laws 1909, sec. 
1141.—Farmers’ Nat. Bank of Tecumseh v. Mc- 
Call, OK., 106 Pac. 866. 

4. Appeal and Error—Determination of Trial 
Court.—Where the testimony on an isue not 
covered by the special verdict is conflicting, the 
court must, under St. 1898, sec. 2858m, conclu- 
sively assume that the trial court determined 
the issue in favor of the successful party.—Smith 
v. Reed, Wis.. 124 N. W. 489, 

5. Review.—Where the record merely 
showed that the district court sustained a mo- 
tion to dismiss an appeal from the county court, 
there was no final order for review—Stewart v. 
Raper, Neb., 124 N. W. 472. 

6. Assault and Battery—What Constitutes.— 
Pointing a gun at one when within shooting dis- 
tance held an assault, though the gun is not 
loaded.—Clark v. State, Ok., 106 Pac. 803. 

7. Assignments for Benefit of Creditors—Sale 
of Property.—An insolvent debtor can make a 
valid sale of his property, if the price is fair and 
the entire consideration is paid to his creditors 
existing at the time of the sale.—Lightman 
Bros. & Goldstein v. Epstein, Ala., 51 So. 164. 

8. Attachment—Claim by Third Person. — 
Where an attachment has been levied upon per- 








sonal property, a third person interposing a 
claim cannot move to dismfss the attachment; 
his remedy being to have the levy dismissed.— 
Wright, Williams & Wadley v. Brown, Ga., 66 
8S. E. 1034. 


9. Forthcoming Bond.—Failure of forth- 
coming bond in attachment to describe the prop- 
erty attached held not to vitiate the bond.— 
Woodward v. Bingham, Ok., 106 Pac. 843. 


10. Attermey and Client—Liens.—Where par- 
ties conspire to defeat an attorney’s compensa- 
tion,-the court in a proper case will allow it to 
proceed to protect the lien.—Cline Piano Co. v, 
Sherwood, Wash., 106 Pac. 742. 


11. Bankruptey—Actions by Trustee.—A trus- 
tee in bankruptcy held not entitled to maintain 
an action which the bankrupt could not main- 
tain.—Kalamazoo Trust Co. v. Merrill, Mich., 
124 N. W. 597. 

12. Banks and Banking—Control and Regula- 
tion.—The Legislature may define as banking a 
business of a department store in receiving de- 
posits, etc., and subject it to regulations provid- 
ing for banking business proper.-—MacLaren v. 
State, Wis., 124 N. W. 667. 


13. Bills and Notes—Action on Note.—Evi- 
dence that a note sued on was not transferred 








until after maturity was admissible.-—Smith & 
Nixon Piano Co. v. Lydick, Minn., 124 N. W. 
637. 

14. Negotiability of Note.—A note negotia- 


ble on its face does not become non-negotiable 
because of a stipulation in a mortgage securing 
it for an attorney’s fee upon foreclosure.— 
Farmers’ Nat. Bank of Tecumseh vy. McCall, 
OkK., 106 Pac. 866. 

15. Principal and Surety.—In an action on 
a note, the burden is on defendant of proving 
that he was a surety to plaintiffs’ knowledge.— 
Randler v. Bradley, Minn., 124 N W. 644. 

16. Brokers—Compensation.—An owner em- 
ploying a broker to procure a purchaser held 
not liable for commission to a third person em- 
ployed by the broker.—Benham v. Ferris, Mich., 
124 N. W. 538. 

17. Cancellation of Instruments—Deeds Exe- 
cuted Without Authority.— Where a deed is ex- 
ecuted in the owner’s name wichout authority, 
mere lapse of time will not bar a suit in equity 
to cancel the deed.—State vy. Warner Valley 
Stock Co., Or., 1096 Pac. 780. 

18. Carriers—Carriage of Goods.—The act of 
a carrier in handling goods for some shippers 
without prepayment of freight and not for oth- 
ers engaged in the same business held not to 
constitute a violation of Laws 1907, No. 312, 
sec. 17, providing against unlawful discrimina- 
tion.—-Brown & Brown Coal Co. v. Grand Trunk 
Ry. Co., Mich., 124 N. W. 528. 

19.——Colored Persons.—Any person having 
an appreciable mixture of negro blood belongs 
to the colored race, within Acts 1890, p. 152, 
No. 111, requiring railroad companies to provide 
separate accommodations for white and colored 
races.—Lee v. New Orleans Great Northern R. 
Co., La.. 51 So. 182. 

20. Chattel Mortgages—Lien.—That a chattel 
mortgage note was not in the posession of the 
mortgagee at the trial between her and a levy- 
ing creditor did not defeat the lien of the mort- 
gage.—Peppers v. Harris, Iowa, 124 N. W. 625. 

21. Property Subject.—Any interest in prop- 
erty, whether legal or a mere equity, may be 
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mortgaged.—Fountain v. Fountain, Ga,, 66 S. 
E. 1020. 


22. Validity. — Where mortgaged property 
levied on did not belong to the judgment debt- 
or, the levying creditor could not object that the 
mortgage was invalid.—Florance vy. Wilson, Col., 
106 Pac. 879. 

23. Conspiracy—Prosecution and Punishment. 
—It is not necessary to make conspirators par- 
ties defendant, but: one alone may be convicted 
upon proof that there was a conspiracy of which 
he was a member.—State y. Smith, Or.. 106 
Pac. 797. 

24. Constitutional Law—Liberty to Choose Oc- 
cupation.—Banking is a common-law right per- 
taining equally to every member of the com- 
munity, and cannot be prohibited under a consti- 
tution which recognizes the right and grants 
power to the legislature to regulate and super- 
vise it—Weed v. Bergh, Wis., 124 N. W. 663, 

25.- Retroactive Statutes.—Though the Leg- 
islature may provide new remedies for past 
wrongs, it cannot create new obligations there- 
for.—Quinn v. Chicago, M. & St. P. Ry. Co., Wis., 
124 N. W. 653. 

25 Commerce — Shipment of Liquors. 
—Protection afforded by the United States Con- 
stitution to interstate shipments of liquors held 
to extend only to persons lawfully in possession 
of the liquor.—Gilmore v. State, Ok., 106 Pac. 
801. 


27. Compromise and Settlement—Considera- 
tion.—Claimant’s forbearance to sue on a claim 
against an estate was a sufficient consideration 
for an agreement by one in posession of the es- 
tate to pay claimant a sum agreed upon in set- 
tlement of the claim.—Bull v. Hepworth, Mich., 
124 N. W. 569. 

28. Contract—Acceptance.—Where a party to 
a contract is to become bound by his acceptance 
thereof, any change in any of the material stipu- 
lations or the bringing in of new stipulations 
is a rejection of the contract as offered.—Bridge 
v. Calhoun, Denny & Ewing, Inc., Wash., 106 
Pac. 762. 

29. Contracts—Extras.—A builder, furnishing 
work and materials not specified, is entitled to 
compensation therefor as extra.—Hedden Const. 
Co‘ y. Rossiter Realty Co., 121 N. Y. Supp. 64, 

30. Taking Effect.—The fact that a party 
may have manual possession of contract does 
not constitute a binding delivery, but the ques- 
tion is still open whether the other party in- 
tended to place them in the hands of such party 
beyond recall.—Koester v. Northwestern Port 
Huron Co., S. D., 124 N. W. 740. 

31. Centribution—Accrual of Right.—One joint 
obligor may not sue another joint obligor on 
their common obligation until he has paid the 
debt, or a larger, portion thereof than he would 
be liable to pay.—Kalamazoo Trust Co. v. Mer- 
rill, Mich., 124 N. W. 597. 

32. Courts—Abuse of Discretion.—Abuse of 
discretion of a district judge in refusing a writ 
of prohibition to the county court is no ground 
for its issuance by the Supreme Court.—Selz- 
ler v. Bagley, N. D., 124 N. W. 426. 

33. Covenants—Words of Grant.—Words of 
covenant in a deed are as effectual as words of 
grant.—In re Barkhausen, Wis., 124 N. W. 649. 

34. Criminal Evidence—Other Offenses.—In a 
prosecution for conspiracy, when the unlawful 
agreement ends, evidence of subsequent overt 
acts or declarations is inadmissible, except 














where they relate to a subsisting interest in the 
property fraudulently acquired by the conspir- 
acy.—State v. Smith, Or., 106 Pac. 797. 

35. Criminal Law—Assault with Intent to 
Rape.—In a prosecution for assault with intent 
to rape, a complaint of the injured female, made 
three days after the assault, held not admissible 
as part of the res gestae, under Civ. Code, sec. 
5179.—Huey v. State. Ga.. 66 S. E. 1023, 

36. Customs and Usages—Effect as Applied te 
Contracts.—Proof of usage or custom is admis- 
sible only as an aid or instrument tending to 
aid interpretation. —American Can Co. v. Agri- 
cultural Ins. Co. of Watertown, N. Y..'Cal., 106 
Pac. 720. 

37. Creditors’ Suit—Scope of Remely.—A judg- 
ment in attachment, based solely on a levy on 
real estate, cannot be made the basis of a suit 
to determine whether the debtor owned the land. 
—Bliss v. Tyler, Mich., 124 N. W. 560. 

38. Criminal Law—Offenses Against Liquor 
Law.—In a prosecution for furnishing intoxi- 
cating liquor to a certain person, held that, to 
show the knowledge and intent of accused, and 
to rebut the presumption of accident or mistake, 
testimony as to furnishing liquor to others was 
admissible.—People v. Giddings, Mich., 124 N. 
W. 546. 


39. Customs and Usages—Exclusion by Con- 
tract.—Where a contract, clear and explicit, 
granted a party the right to sell pianos, but was 
silent as to the subject of exchange, it cannot 
be enlarged by proof of a custom on the part 
of piano dealers to exchange pianos.—Starr Pi- 
ano Co. v. Morrison, Mich., 124 N. W. 562. 

A0. Death—Right of Action.—Though the right 
of action for wrongful death arising in favor of 
surviving relatives comes into existence when 
death occurs, it has an inchoate existence as 
soon as the negligent act produces the injury.— 
Quinn v. Chicago, M. & St. P. Ry. Co., Wis., 124 
N. W. 653. 

41. Deeds—Blank Deed.—A deed delivered in 
blank as to the grantee held to vest title in any 
person whose name should thereafter be inserted 
by the person receiving it, or any subsequent 
holder.-—Augustine y. Schraitz, Iowa, 124 N. W. 
607. 

42. Divorce—Appeal.—Where a detree was en- 
tered for plaintiff, but defendant- was awarded 
counsel fees and suit money, which she retained, 
she was estopped from appealing from the whole 
decree.—Tuttle yv. Tuttle. N. D., 124 N. W. 429. 

43. Ejectment—Burden of Proof.—Where 
plaintif€ claims the land through title acquired 
by his grantor after execution of the deed to 
him, the burden of proving that the grantor was 
an alien and could not hold the land was upon 
defendant.—Gough v. Center, Wash., 106 Pac. 
774. 

44. Eminent Domain—Condemnation Proceed- 
ings.—The complete title of a city under con- 
demnation proceedings, judgment to which 
awarded the fee simple to the city, cannot be 
collaterally questioned.—Reichling v. Covington 
Lumber Co., Wash., 106 Pac. 777. 

45.—Injury to Property.—Under Const. 1901, 
sec. 235 (Const. 1875, art 15, sec. 7), the owner 
of abutting property held to have a right of 
action against the city for damaging his prop- 
erty by the removal of shade trees in improving 
the street, if the value of his property was af- 
fected thereby.—McEachin vy. City of Tuscaloosa, 
Ala., 51 So. 153. 
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46. Equity—General Prayer.—Fact that a bill 
prayed specifically for reformation, and not for 
rescission of a contract, held not to preclude 
complainant from a rescission, where there was 
a prayer for general relief—Grand Trunk Ry. 
of Canada v. Wolcott, Mich., 124 N. W. 530. 


47. KEstoppel—Assumption of Mortgage Debt. 
—Where the evidence does not show that a 
grantee in a deed accepted it with knowledge 
of a clause therein under which he assumed the 
mortgage on the property, he is not estopped 
from denying liability—Demaris v. Rodgers, 
Minn., 124 N. W. 457. 


48. Pleading.—It is a sufficient pleading of 
an equitable estoppel to allege the facts consti- 
tuting it, without in so many words alleging the 
conclusion that they constituted such estoppel. 
—City of Spokane v. Costello, Wash., 106 Pac. 
764. 

49. Evidence—Declarations of Agent.—Decla- 
rations by an agent are admissible against the 
principal only when forming a part of the res 
gestae.—Caldwell v. Nelson Morris & Co., La., 
51 So. 205. 

50. Foreign Laws.—Where the fact as to a 
foreign law is properly alleged, the presumption 
that the law is the same as that of the forum 
must be applied, in the absence of proof to the 
contrary.—Lilly-Brackett v. Sonnemann, Cal., 106 
Pac. 715. 

51. Opinions.—Where plaintiff testified to 
being injured by the lurching of the train. and 
stated that he did not know the cause thereof, 
it was not error to exclude questions On cross- 
examination which could only elicit his opinion 
as to the cause.—Louisville & N. R. Co. v. Willis, 
Fla., 51 So. 134. 

52. Exchange of Property—Rescission.—Mis- 
representations to induce complainants to in- 
corporate their business and exchange its stock 
for stock in defendant corporation held to con- 
stitute such deceit as entitled complainants toa 
rescission—Allen v. Pulfer, Mich. 124 N. W. 
525. 

53. Execution—Release of Property Levied 
Upon.—Where an officer levies an extcution on 
goods, some of which are subject to execution 
and some not, it is his duty to separate them, if 
possible.-—McCausey v. Hock, Mich., 124 N. W. 
570. 

54. Executors and Administrators—Comprom- 
ise Without Administration—One rightfully in 
possession of the entire estate of a decedent can 
in good faith, to avoid the expenses of adminis- 
tration and possible litigation, compromise a 
claim against the estate—Bull v. Hepworth, 
Mich., 124 N. W. 569. 

55. Payment of Debts.—The executor or 
administrator takes possession of all the estate 
of a decedent for the purpose of administration, 
and all his property is subject to his debts with 
no priority between the personal and real prop- 
erty in its application to this purpose.—Richards 
vy. Blaisdell, Cal., 106 Pac. 732. 

56. Sale of Land.—County courts in order- 
ing the sale of realty to pay a decedent's debts 
are courts of general jurisdiction, so that their 
orders, in such proceedings, can only be collat- 
erally impeached where want of jurisdiction af- 
firmatively appears upon the face of the record. 
—Smith v. Whiting, Or., 106 Pac. 791. 

57. Fire Insurance—Knowledge of Agent.— 
Where an agent is personally interested in the 




















property insured, no policy issued by him there- 
on, or act done by him in connection therewith, 
binds the insurer unless it knew and assented 
to it.—Dull v. Royal Ins. Co., Mich., 124 N. W. 
533. 

58. Fimes—Enforcement of Sentence.—A_ sub- 
sequent sentence to hard labor for failure to pay 
a fine previously imposed held without authority. 
—Lacey v. Hendricks, Ala., 51 So. 157. 

59. KFood—Municipal Ordinances.—A munici- 
pality, under its general welfare clause, may 
by ordinances regulate, in the interest of public 
health, the sale of milk and milk products.— 
Rigbers v. City of Atlanta. Ga., 66 S. E. 991. 

60. Frauds, Statute of—Modification.—Parties 
to a written contract within the statute of 
frauds cannot by parol show a subsequent oral 
agreement modifying the same.—Bonicamp v. 
Starbuck, Ok., 106 Pac. 839. 

61. Gaming—Municipal Ordinance.—A munici- 
pal ordinance making it an offense to gamble 
at cards held not invalid because not defining 
gambling.—City of Lake Charles y. Marcantel, 
La., 51 So. 106. 

62. Garnishment—Answer.—Under a statute 
directing that the garnishee shall answer by 
affidavit plaintiff has a right to demand answer 
under oath, but, if he does not require it, an 
unvtrified answer is sufficient.—Brooks | v. 
Fields, Ok., 106 Pac. 828. 

63. Gifts—Inter Vivos.—A parol agreement 
between sisters that the survivor shall own cer- 
tain property held not a gift inter vivos from 
the sister owning it to the one in possession.— 
Marshall v. Stratton, Miss., 51 So. 132. 

64. Guaranty—Original Undertaking.—A note 
addressed to a person, directing him to ship cer- 
tain goods to a third party, and stating that 
“your money is good,” held an original under- 
taking to pay for the goods shipped on the faith 
of such order.—Goldring v. Thompson, Fla., 51 
So. 46. 


65. Guardian and Ward—Continuance of Re- 
lation.—For the purposes of settlement a guar- 
dianship is deemed to continue after it has in 
law ceased.—Mitchell v. Penny, W. VVa., 66 S. E. 
1003. 


66. Indictment and Information—<Assault with 
Intent to Kill.—Under an indictment for assault 
with intent to murder, a verdict finding defen- 
dant guilty of shooting at another may be law- 
fully rendered.—Rhinehart vy. State, Ga., 66 S. 
E. 892. 

67. Injunction—Restraining Breach of Con- 
tract.—Where the complaint shows a cause of 
action for restraining breach of contract, it is 
no defense that the injunction would amount to 
an attempt to compel defendant to perform per- 
sonal services.—Butterick Pub. Co. v. Rose, Wis., 
124 N. W. 64%. 

68. Imtoxicating Liquors—Local Option.—The 
threatened refusal of municipal authorities to 
grant a liquor dealer a renewal of his license 
held not to entitle him to maintain an action 
attacking the validity of the election.—Oligny 
v. City of New Richmond, Wis., 124 N. W. 652. 

69. Judgment—Amendment.—Records, min- 
utes, or memoranda of the court held competent 
upon motion to amend judgment.—Edmunds v. 
Inman, S. D., 124 N. W, 430, 

70. Estoppel.—A vendee suing for specific 
performance, having pleaded the execution of 
the contract by the vendor, and tried the case 
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on that theory, cannot recover upon the theory 
that the vendor was estopped to deny its execu- 
tion.—Fritz v. Mills, Cal. 106 Pac. 725. 

71. Justice of the Peace.—Disqualification of 
Surety.—A surety on a bond for an attachment 
in a justice court, being affected by a judgment 
against his principal, cannot become surety on 
a bond upon appeal therefrom.—Hines vy. Inter- 
national Harvester Co. of A-terica, Ga., 66 S. E. 
989. 

72.-——Liability for Official Acts.—An action 
cannot be maintained against a justice of the 
peace for acts judicially performed.—Lacey v. 
Hendricks, Ala., 51 So. 157. 

73. Landlord and Tenant—Croppers.—A crop- 
per cannot create a lien on the crop in favor of 
a third person by purchasing supplies which 
his landlord has refused to furnish him.—Foun- 
tain vy. Fountain, Ga., 66 S. E. 1020. 

74. Tenancy After Expiration of Term.— 
Where the lessor notifies the lessee before a new 
tenancy that the terms of the original tenancy 
will is changed in a specified respect, and the 
tenant assents to the change, the terms of the 
original lease are applicable, except as to such 
change.—Woods vy. Bank of Haywards, Cal., 106 
Pac. 730. 

75. Larceny—Property Taken.—An indictment 
for larceny of mortgaged personalty after con- 
dition broken may properly lay the ownership in 
the mortgagor.—State v. Stokes, S. C., 66 S. E. 
993. 

76. Libel and Slander—Privileged Communica- 

tions.—In a prosecution for criminal libel, the 
burden is on prosecutor to show that the alleged 
libel was both false and malicious.—Graham Vv. 
State, Ga., 66 S. E. 1038. 
Qualified Privilege.—Accusation made 
by one member of a fraternal benevolent order 
against another held one of qualified privilege. 
—Graham v. State, Ga., 66 S. E. 1638. 

78. Report of Private Investigation.—Mere 
private investigations by officers or public au- 
thorities held to confer no more right upon a 
newspaper publisher to comment thereon than 
upon a private individual.—Williams v. Black, 
Ss. D., 124 N. W. 728. 

79. Life Insurance—Application.—Incomplete 
answer to question in application for life insur- 
ance held not to vitiate the policy.—O’Connor 
vy. Modern Woodmen of America, Minn., 124 N. 
W. 454. 

80. Limitation of Actions—Nature of Plea.—A 
plea of the statutes of limitations is an answer 
to the merits.—Lilly-Brackett Co. v. Sonnemann, 
Cal, 106 Pac. 715. 

$1. Lis Pendens—Ejectment. — A purchaser 
from one aljudged to haye title in ejectment 
nolds subject to the rights of the party filing 
the lis pendens from the filing to the determina- 
tion of the second trial in ejectment.—Voight 
vy. Woll, Minn., 124 N. W. 446. 

82. Mandamus—Right to Writ.—If an order is 
a final order so as to be reviewable on appeal, 
mandamus will not lie to set it aside.—Price v. 
Perkins, Mich., 124 N. W. 525. 

83. Right to Writ.—While the court may 
deny mandamus where there has been any delay 
in applying for it, irrespective of. the statutes 
of limitations, if it is apparent that the delay 
has not prejudiced the rights of the adverse par- 
ty, and the relief sought does not depend upon 
‘doubtful and disputed questions of fact, the writ 

















ng issue.—State v. Edwards, Mont., 106 Pac. 

3 . 

84.——Transfer of Stock.—Mandamus will lie 
to compel @ corporation to recognize the holder 
and owner of an outstanding certificate of stock 
acquired in good faith for value as the owner 
of the stock.—State ex. rel. Louisiana State 
Bank v. Bank of Baton Rouge, La., 51 So. 95. 

85. Master and Servant—Assumed Risk.— 
Where a servant, with knowledge of the dan- 
gers arising from defects in a machine he is 
operating, continues in the service in considera- 
tion of an increase of his wages, he assumes the 
risk resulting from the defects.—Southern Cotton 
Oil Co. v. Walker, Ala., 51 So. 169. 


86. Assumption of Risk.—Assumption of 
risk is an affirmative defense, and the burden is 
on the master to plead and prove it.—Duffey v. 
nag Block Coal Co., Iowa, 124 N. W. 

87. Assumption of Risk.—A servant need 
not familiarize himself with all the machinery 
or appliances which he does not use himself, 
and he may presume that his safety has been 
reasonably provided for, and in general he may 
use an appliance without first particularly in- 
specting it.—Kaukola y. Oliver Iron Mining Co., 
Mich., 124 N. W. 591. 

88. Vice Principal.—Where a master clothes 
an employee with authority to control another 
servant, the superior servant is a vice principal 
to the servant under his control.—Benak v. Pax- 
ton & Vierling Iron Works, Neb., 124 N. W. 461. 

89. ‘Volunteers.—A volunteer, crossing a 
railroad company’s yard in front of a rapidly 
approaching train, held guilty of negligence, 
unless the injury was caused by the railroad 
company’s willful and wanton act.—Central of 
Georgia Ry. Co. v. Mullins, Ga., 66 S. E. 1028, 

90. Mines and Minerals—Oil and Gas Lease.— 
An oil and gas lease held to be an executory 
contract vesting no title in the lessee to the-oil 
and gas in place.—Smith v. Root, W. Va., 66 S. 
E. 1005, 

91.. Momey Received—Statute-of Frauds.—In 
an action for money received, it was not mate- 
rial that the contract under which defendant 
was unjustly enriched was unenforceable under 
the statute of frauds.—Todd v. Bettingen, Minn., 
124 N. W. 443. 

92. Mortgages—--Assumption of Debt by Mort- 
gagee.—Clause in a deed by which grantee as- 
sumes a mortgage, inserted therein by fraud 
of the grantor, is not binding on the grantee.— 
Demaris v. Rodgers, Minn., 124 N. W. 457. 

93. Municipal Corporations—-Appointment to 
Fill *Vacancy.—An appointmett on the death of 
an officer, after his election to a second term 
and before the expiration of the first term, to 
fill the vacancy, is only for the balance of the 
first term, and not for the second term, to which 
the deceased officer was elected.—People  v. 
Stockwell, 121 N. Y. Supp. 6. 

94.——-Governmental Duties—A municipal 
corporation is not liable for negligence of em- 
ployees in the performance of a governmental 
duty.—City and County of Denver v. Maurer, 
Colo., 106 Pac. 875. ; 

95.——Grading Street—Where a city low- 
ered the grade of a street, destroying three 
driveways leading to an abutting owner's prop- 
erty, and rendering flights of steps unservice- 
able, the city was bound to replace-the drive- 
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ways and the steps.—Landry v. City of Lake 
Charles, La:, 51 So. 120. 


96. Use and Regulation of Public Places.— 
At eommon law the owner of land abutting upon 
a public street was not entitled to consequentia} 
damages for injury from a lawful change in the 
grade of the street.—People v. Stillings, 121 
N. Y. Supp. 13. 

97. Negligence—Questions for Court.—lIt is 
only when all reasonable men must draw the 
same conclusion that the question of negligence 
is for the court.—St. Louis & S. F. R. Co. v, Lof- 
tis, Ok., 106 Pac. 824. 

98. New Trial—New Defense After Verdict.— 
Where new matter of independent defense arises 
after verdict, held, that the remedy is not by mo- 
tion for a new trial.—Bandler v. Bradley. Minn., 
124 N. W. 644. 

99. Officers—Failure to Give Bond.—The fail- 
ue of one duly appointed to a public office to 
give the required bond held not to prevent him 
from being a de jure officer holding by defeas- 
ible title.—State v. Carroll, Wash., 106 Pac. 748. 

100. Partition—Distribution of Proceeds.—The 
‘widow’s distributive share, upon the partition 
and sale of the estate, should not be charged 
with any part of the general costs of adminis- 
tration, but enly with its proportionate part of 
the expense of partition.—Swift v. Flynn, lowa, 
124 N. W. 626. 

101.——Sale of Property.—The administrator 
could not, upon the partition and sale of a dece- 
dent’s realty, pay any debts of the estate out of 
the proceeds, and charge any part thereof to the 
distributive share of the widow.—Swift v. Flynn, 
lowa, 124 N. W. 626. 

102. Pleading—Motion to Strike.—Where a 
plea contains three separate defenses, one of 
which is good, plaintiffs remedy is by motion 
to strike—Western Union Telegraph Co. v. 
Saunders, Ala., 51 So. 176. 

103. Principal and Agent—Creation of Rela- 
t.on.—Where one refers another to a third per- 
son for information as to a matter under dis- 
pute, he thereby makes such person his agent in 
regard to such matter, and is bound by the dec- 
larations of such third person.—Armstrong, 
Byrd & Co. v. Crump, Ok., 106 Pac. 855. 

104..——_Implied Promise.—Where an agent 
purchases property at the request and for the 
account of his principal, without any definite 
promise on the pait of the principal to reim- 
burse his agent, the law will imply and enforce 
such promise.—Joseph v. Sulzberger, 121 N. Y. 
Supp. 73. 

105. Right of Agent.—An agent cannot be 
at the same time a party and the agent of the 
opposite party unless the laiter knows of it and 
assents to it.——Dull v. Royal Ins. Co., Mich., 124 
N. W. 5353. 

106. Principal and Surety—Extension of Time 
for Payment of Note.—In an action on a note, the 
burden of proving that plaintiffs extended the 
note without the surety’s consent was on the 
surety.—Bandler vy. Bradley, Minn., 124 N. W, 
644. 

107. Process—Return of Summons.—The return 
of a summons that it was served by leaving at 
defendant's “last place of residence,” etc., is de- 
fective—McLanahan y. Chamberlain, Neb., 124 
-N. W. 684. 

108. Removal of Causes—Proceedings.— Where 
petition to remove was denied and the party 
desiring the removal filed a transcript of the 
record in the United States Court and a motion 
to remand was denied the state court should 

















withhold further  jurisdiction.—Bolen-Darnell 
Coal Co. v. Kirk, Ok., 106 Pac. 813. 

109. Sales—<Action for Price.—In an action for 
the price of lumber, defendant cannot show un- 
der the general issue a breach of contract with 
a third person.—Goldstein y. Lathrop-Hatten 
Lumber Co., Ala., 51 So. 150. 

110.——Breach of Contract by Seller.—Where 
a seller repudiates the contract of sale an@ 
signifies his intention not to transfer the chat- 
tels, the buyer may immediately sue for dam- 
ages.—Curtis v. Parks, Wash., 106 Pac. 749. 

111. False Representations.—A buyer of a 
horse, who in an action for the price sets up 
the affirmative defense of false representations 
by the seller, held to have the burden of proving 
that he relied on the representations in making 
oo purchase.—Smith y. Reed, Wis., 124 N. W. 
489. 





112. Requisites.—Damages cannot be recov- 
ered for the breach of an executory contract 
for the sale of goods, which specifies no price.— 
Lambert v. Hays, 121 N. Y. Supp. 80. 

113. Set-off and Counterclaim—<Action at Law. 
—An individual defendant in an action in a city 
court cannot set up an equitable set-off as a 
defense held by a firm of which the defendant 
was a partner.—Cole vy. Illinois Sewing Mach. 
Co.. Ga., 66 S. E, 979, 

114. Specific Performance—Pleadings.—In an 
action for specific performance of a contract to 
convey land, plaintiff must allege that the con- 
sideration to be paid is adequate, or that the 
contract is as to defendant just and reasonable: 
—Fritz v. Mills, Cal., 106 Pac. 725. 

115.. Trespass—Dtmages.— Where one by tres- 
pass renders it impossible to conduct a going 
business, he is liable for damages.—McCausey 
v. Hoek. Mich., 124°N. W. 570. 

116. Trial—Affidavits of Jurors.—Affidavits of 
jurors are not in general admissible to impeach 
their verdict.—Washington Luna Park Co. v. 
Goodrich, Va., 66 S. E. 977. 

117. Misleading Instructions.—A misleading 
charge is not reversible error, if it could have 
been cured by an explanatory charge which was 
not requested.—Tennessee Coal, Iron & R. Co. 
v. Williamson, Ala., 51 So. 144. 

118. Trustse—Creation.—To create a parol trust 
where the donor retains the property, the acts 
and words relied on must be unequivocal.— 
Mitchell vy. Bilderback, Mich., 124 N. W. 557. 

119. Resulting Trusts.—A trust results in 
favor of one who pays a part of the purchase 
money of land, on the understanding that he 
would have a corresponding interest therein.— 
Carlson v. Erickson, Ala., 51 So. 175. 

129. Usury—Burden of Proof.—The burden of 
proving usury is upon him who pleads it.—Ful- 
wood v. Leitch, Ga., 66 S. E. 987. 

121. Partial Tlegality.—Where a contract 
was partially illegal, as constituting an agree- 
ment to pay usury, and not severable, it was 
wholly unenforceable.—Inland Trading Co. v. 
Edgecomb, Wash., 106 Pac. 768. 

122. Vendor and Purchaser—Bona Fire Pur- 
chaser.—If a person purchasing land acquires 
knowledge before payment of the consideration 
that another has a contract for purchase of it, 
he is net a bona fide purchaser.—Barney v. 
Chamberlain, Neb., 124 N. W. 482. 

123. Time as the Essence of Contract.— 
Where time was not of the essence of a con- 
tract, the vendor could not put the vendee in 
default without tendering a deed and demand- 

















ing payment.—Davis vy. Wilson, Or., 106 Pac. 
795. 
124. Waters and Water Courses—Contract to 


Supply Water.—In an action against a water 
company for breach of a contract to supply 
water to plaintiff by shutting off the supply for 
30 hours, the inconvenience in obtaining water 
was within the contemplation of the parties as 
a probable result of the breach, and an item of 
recoverable damages.—Birmingham Waterworks 
Co. v. Ferguson, Ala., 51 So. 150. 

125, Wills—Parol Wills.—A parol agreement 
by two sisters that the survivor should have 
certain personalty held merely a futile effort to 
make a parol will.—Marshall v. Stratton, Miss., 
51 So. 132 











